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STATE OF NORTH CAROLINA

MECKLENBURG COUNTY

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 22640
REGIONAL PROPERTY DEVELOPMENT CORPORATION and LANCASTER INDUSTRIAL PARK, LLC,

Plaintiffs,

v.

MARK CARPENTER, ANDREW JACOBSON, STEVE JACOBSON, SCOTT COOK, and REGIONS BANK,

Defendants, 

And

REGIONS BANK AND SCOTT COOK,

Third-Party Plaintiffs,

v.

LAWRENCE J. SHAHEEN AND J. MICHAEL SHANEEN, Individually,

Third-Party Defendants.
 












ORDER AND ENTRY OF DEFAULT

	Before the Court is the Motion of Regions Bank (“Regions”) for Entry of Default against Lancaster Industrial Park, LLC (“Lancaster” or the “Company”) on Regions’ Counterclaims for breach of contract and indemnity (the “Motion for Entry of Default”).  After considering the Motion, the Court file, and the briefs, the Court GRANTS the Motion and ENTERS DEFAULT against Lancaster.  In support of its ruling, the Court makes the following:


FINDINGS OF FACT
Lancaster is a North Carolina limited liability company.
Plaintiff Regional Property Development Corporation (“Regional Property”) and Defendant Mark Carpenter (“Carpenter”) are members of Lancaster and also serve as the Company’s managers.
Defendants Andrew Jacobsen and Steve Jacobsen are also members of Lancaster.
	On 9 October 2008, Plaintiffs Lancaster and Regional Property (represented by attorney Brett Dressler) filed their Complaint in this case.  
	On 13 October 2008, Plaintiffs filed an Amended Complaint.
	On 29 December 2008, Regions and Defendant Scott Cook filed an Answer, which incorporated a Motion to Dismiss, as well as Counterclaims and a Third-Party Complaint.
	Regions’ Counterclaims included claims against Lancaster for breach of contract and indemnity.
	In its Motion to Dismiss, Regions contended that:  (1) Regional Property lacked authority to bring a direct action on the Company’s behalf because it had not obtained Carpenter’s consent, as required by the terms of Lancaster’s Operating Agreement; (2) Plaintiffs did not assert a proper derivative lawsuit in that they failed to allege demand on Lancaster’s managers or that such demand was futile; (3) the doctrine of res judicata barred Plaintiffs’ individual claims against Regions; and (4) alternatively, the prior pending action doctrine required that Plaintiffs’ claims be dismissed.  (Br. Supp. Cook and Regions’ Mot. Dismiss 2.)
 In a response to Regions’ Motion to Dismiss filed on 20 January 2009, Mr. Dressler conceded that Regional Property lacked authority to bring a direct action on Lancaster’s behalf.  (Pls’. Combined Resp. Defs’. Mots. Dismiss 1–2.)  Regional Property contended, however, that it could and did bring the action derivatively.  (Pls’. Combined Resp. Defs’. Mots. Dismiss 1–2.)
	In a written order entered on 25 March 2009, the Court determined that Regional Property failed to comply with the demand requirements for filing a derivative action.  The Court therefore dismissed the First Amended Complaint, with leave to amend.  
	In the meantime, despite conceding that Regional Property lacked authority to act for the Company, Mr. Dressler filed a document on 18 March 2009 captioned “Lancaster’s Answer to Regions’ Counterclaims.”  The filing asserts that Regional Property is responding to the allegations of the counterclaim against Lancaster “in its derivative capacity.”  (Lancaster’s Answer Regions’ Countercls. 1.)
12.	On 1 April 2009, Regional Property filed its Seconded Amended Complaint, wherein it represented that demand on the managers of Lancaster should be excused as futile.
13.	Regions filed the Motion for Entry of Default on 3 April 2009. 
14.	 On 20 April 2009, Defendants Mark Carpenter, Andrew Jacobsen, and Steve Jacobsen filed a response to the Motion for Entry of Default.  According to these Defendants, default is not proper because Lancaster is not a party to the litigation.
	Based on these findings of fact, the Court enters the following
CONCLUSIONS OF LAW
1.	Rule 55 of the North Carolina Rules of Civil Procedure provides:
When a party against whom a judgment for affirmative relief is sought has failed to plead or is otherwise subject to default judgment as provided by these rules or by statute and that fact is made to appear by affidavit, motion of attorney for the plaintiff, or otherwise, the clerk shall enter his default.  

N.C. R. Civ. P. 55(a) (2007).

2.	While entry of default typically is entered by the clerk, the Court is also authorized to enter such default.  Hasty v. Carpenter, 51 N.C. App. 333, 336–37, 276 S.E.2d 513, 516–17 (1981) (stating that “[t]he judge of the superior court is in no way deprived of jurisdiction simply because the clerk, in certain instances, has concurrent jurisdiction” (quoting Highfill v. Williamson, 19 N.C. App. 523, 532, 199 S.E.2d 469, 474 (1973))).
3.	The Court holds that Regions is entitled to entry of default against Lancaster.
4.	First, Lancaster has been and remains a party to this action.  The Court file shows that Lancaster’s foray into this litigation began on 8 October 2008 as a party-plaintiff, when it attempted to bring a direct action against Regions.  That its counsel determined later that Lancaster could not prosecute a direct action does not change this fact. 
5.	Following Lancaster’s appearance in the case as a party-plaintiff, Regions served it with its counterclaims.  At that point, Lancaster was bound to respond to the counterclaims or risk default, regardless of whether it should have appeared in the action to begin with.       
6.	Moreover, where a party seeks to pursue a claim derivatively on behalf of a limited liability company, the LLC is a necessary party and is normally joined as a defendant.  See generally Russell M. Robinson, II, Robinson on North Carolina Corporation Law § 17.05[2] (7th ed. 2008) (citing relevant cases with respect to derivative actions filed on behalf of a corporation).  Thus, even if Lancaster now disavows any role in this case as a party-plaintiff, because Regional Property’s Second Amended Complaint asserts derivative claims on Lancaster’s behalf, Lancaster remains a party. 
7.	Over four (4) months have passed since Lancaster was served with Region’s Counterclaims.  Because Lancaster has failed to plead in response to the claims, the Court shall enter its default.  
Accordingly, the Court hereby ENTERS DEFAULT against Lancaster Industrial Park, LLC on the Counterclaims filed by Regions Bank, as provided by Rule 55(a) of the North Carolina Rules of Civil Procedure. 
	
SO ORDERED this 15th day of May, 2009.

/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge

